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JUSTICE COMMITTEE 
 

AGENDA 
 

30th Meeting, 2013 (Session 4) 
 

Tuesday 5 November 2013 
 
The Committee will meet at 9.30 am in Committee Room 4. 
 
1. Draft Budget Scrutiny 2014-15: The Committee will take evidence on the 

Scottish Government's Draft Budget 2014-15 from— 
 

Anne Pinkman, Convener, Scottish Working Group on Women's 
Offending; 
 
Tom Halpin, Chief Executive, Safeguarding Communities - Reducing 
Offending (Sacro); 
 
Lillian Cringles, Manager, Justice Services, North Lanarkshire Council. 
 

2. Draft Budget Scrutiny 2014-15: The Committee will take evidence on the 
Scottish Government's Draft Budget 2014-15 from— 

 
Kenny MacAskill, Cabinet Secretary for Justice; 
 
Kerry Twyman, Finance Programme Management Division, Andy Bruce, 
Deputy Director, Community Justice Division, Kerry Morgan, Community 
Justice Division, and Stephen Woodhouse, Police Division, Scottish 
Government. 
 

3. Commission on Women Offenders: The Committee will take evidence from— 
 

Kenny MacAskill, Cabinet Secretary for Justice; 
 
Jane Moffat, Community Justice Division, Scottish Government; 
 
Colin McConnell, Chief Executive, Scottish Prison Service. 
 

4. Offensive Behaviour at Football and Threatening Communications 
(Scotland) Act 2012: The Committee will consider correspondence received. 
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Justice Committee 
 

30th Meeting, 2013 (Session 4), Tuesday, 5 November 2013 
 

Offensive Behaviour at Football and Threatening Communications (Scotland) 
Act 2012 

 
Paper by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider what action to take in light of 
correspondence received regarding the operation of the Offensive Behaviour at 
Football and Threatening Communications (Scotland) Act 2012. 
 
Background 
 
2. The Offensive Behaviour at Football and Threatening Communications 
(Scotland) Act 2012 was passed by the Parliament on 14 December 2011 and 
received Royal Assent on 19 January 2012. The Act creates offences concerning 
offensive behaviour in relation to certain football matches and the communication of 
certain threatening material. 
 
3. The provisions of the Act require the Scottish Government to review the 
operation of the offences in the Act for the period 1 August 2012 to 1 August 2014 
(following two full football seasons) and to lay the report of this review before the 
Parliament by 1 August 2015. 
 
Committee consideration 
 
4. The Committee considered correspondence relating to the operation of the Act 
at its meeting on 18 June. At this meeting it considered responses from the Lord 
Advocate, the Minister for Community Safety and Legal Affairs, the Chief Constable 
and the Scottish Police Authority to issues raised with them by the Committee on 
matters relating to the operation of the Act. This included police tactics employed in 
dealing with protests, as well as questions which had been raised regarding the 
efficacy and operation of the legislation. These responses are attached in Annexe B 
for information. 
 
5. At that meeting the Committee invited any individuals or groups with concerns 
regarding the application and operation of the Act to forward these to the Committee 
for consideration. In doing so, the Committee also noted that any complaints 
regarding the conduct of the police should appropriately be referred to the police 
complaints procedure. 
 
Developments 
 
6. A number of identical emails have been received by various Members 
(including non-committee members) setting out concerns regarding the operation of 
the Act. The text of the letter is attached in Annexe A of this paper. 
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7. The email received questions an announcement1 made by the Lord Advocate 
on 3 May 2013 in which he stated that the legislation was being used appropriately 
and to good effect by the police and the Crown Office respectively. It also criticises 
comments2 made by the Minister for Community Safety and Legal Affairs on the 
operation of the Act. The correspondence also calls into question the conviction rate 
for those offences prosecuted under the 2012 Act. The COPFS announcement 
points out that since the 2012 Act came into force on 1 March 2012 (and up until the 
announcement in May 2013), 89% of the cases reported to COPFS had been 
prosecuted with convictions in 83% of those cases. Further statistics on the 
operation of the 2012 Act are due to be published in November 2013.  
 
8. The email also calls on Members to seek an early review of the Act. 
 
Next steps 
 
9. The Committee is invited to consider what steps it wishes to take in light of the 
correspondence received.  
 
10. One option is for the Committee to urge the Scottish Government to bring 
forward an early review of the operation of the Act, as called for in the email. The 
requirement for this review was added to the Bill by amendment at Stage 2 in 
response to the Committee’s report on the Bill. The timescale agreed to was to allow 
for sufficient time for the impact of the Act to be judged. In her response to the 
Committee set out in annexe B, the Minister for Community Safety and Legal Affairs 
indicates that she remains of the view that awaiting the outcome of the review set out 
in statute on the operation of the Act is the best course of action.  
 
11. Alternatively, in the interim the Committee could conduct its own review of the 
operation of the Act. If the Committee agrees to take this course of action, Members 
would have to consider the scope of such a review and find time in the work 
programme to carry out this work.  
 
12. Finally, the Committee could await the outcome of the statutory review before 
considering the operation of the Act. At this point the relevant information to do this 
effectively will be available. In doing so, the Committee could agree to refer any 
representations it receives in the meantime to the Scottish Government to inform this 
process. 
 
Next steps 
 
13. The Committee is invited to consider what action to take in light of the 
correspondence received on the operation of the Act. 
 

 
  

                                                           
1
 http://www.crownoffice.gov.uk/media-site/media-releases/162-success-in-tackling-football-related-

violence-and-disorder 
2
 http://www.scotland.gov.uk/News/Releases/2013/06/hatecrime14062013 
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Annexe A 
 

Correspondence received from various individuals regarding the operation of 
the Offensive Behaviour at Football and Threatening Communications 

(Scotland) Act 2012 
 
Offensive Behaviour at Football: Threatening Communications (Scotland) Act 2012 
 
I am writing to register with you my very serious concerns about the operation of this 
Act and the impact it is having on the lives of ordinary decent football fans with no 
previous contact with the police.  The figures released this summer by the Crown 
Office Procurator Fiscal Service and widely publicised by the Lord Advocate and by 
the Community Safety Minister Roseanna Cunningham do not, as they claim, show 
that the Act is 'working'.  What it shows  is a piece of legislation which has a lower 
conviction rate than any other crime except rape and murder (despite having  a 
dedicated police unit which has cost the public purse over £1.8 million over the 
period of its existence and who are in the majority of cases the 'victim' in what are 
otherwise victimless incidents).  
 
Moreover, figures obtained under the Freedom of Information Act by STV also show 
that contrary to the position argued by proponents of the Act, there is no statistical 
link between acts of domestic violence and any particular football match. 
 
Serious concerns about the operation of the Act and the style of policing which it has 
engendered have now been expressed by lawyers, journalists, politicians and fan 
groups and have already been raised in the Justice Committee.  
 
I would be obliged if you would confirm to me whether or not, in the light of these 
concerns, you are willing to urge your colleagues on the Justice Committee to ask for 
an early Review of the Act instead of waiting for another two full football seasons and 
for further damage to the relationship between football fans and the police and 
politicians. 
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Annexe B 
 

Correspondence from the Lord Advocate on the Offensive Behaviour at  
Football and Threatening Communications (Scotland) Act 2012 

 

Thank you for your letter of 26 April 2013. 
 
Before I deal with the points raised by you in your letter I would wish to make a 
number of observations of my own. 
 
Firstly, the Offensive Behaviour Act contains no provisions on policing. Policing is 
entirely a matter for the Chief Constable and should be free of any interference. If 
there are any concerns about policing then there are avenues through which 
complaints can be made, investigated and adjudicated upon. In relation to recent 
events at the Gallowgate, which are subject to criminal proceedings, my 
understanding is that the complaints relate to the policing of a demonstration for 
which there was no lawful authority. As indicated there are mechanisms to deal with 
this but I would simply make the point that as far as I can see the events in the 
Gallowgate had little or nothing to do with this Act. 
 
Secondly, I would make a more general point that there are no different criteria 
applied to behaviour outwith football stadiums than behaviour within football 
stadiums and surrounding areas. Behaviour that is criminal carried out in a public 
street is equally criminal if carried out in a football stadium. 
 
Thirdly, it is clear to me that there is still a problem with offensive behaviour at 
football matches. It is recognised that there have been improvements in behaviour at 
football matches with a significant reduction in offensive behaviour. However there 
are still instances of misbehaviour, such as that seen recently at Berwick and the 
under 17s Old Firm match at Firhill. 
 
With regard to the questions posed in your letter I can advise you that from the 
perspective of prosecutors the legislation is operating well and in the way intended 
by the Scottish Parliament. I can further advise you that no successful ECHR 
challenge has been taken to the legislation; in fact no ECHR challenge has been 
taken to the legislation which is significant given the litigious nature of some Scottish 
lawyers. 
 
I should say something about proportionality. It is important that prosecution policy 
as set out in writing and in operation is proportionate. This is achieved in a number of 
ways. Firstly a case will only be taken up where there is sufficient credible and 
reliable admissible evidence. This requires the prosecutor to assess the quality of 
the evidence to ensure that there is a reasonable prospect of the evidence being 
admitted and regarded by the court as being credible and reliable. How the evidence 
fits together with and is supported by other evidence is part of the process of 
determining credibility and reliability. Secondly, a prosecutor will assess whether a 
prosecution is compatible with the European Convention of Human Rights, Articles 6 
[fair trial], 11 [freedom of assembly and association – if engaged] and 10 [freedom of 
speech]. Thirdly, a prosecutor will then determine whether the prosecution’s in the 
public interest. This will involve the prosecutor looking at the alleged conduct, 
assessing its seriousness and placing it in context and looking at the antecedents of 
the accused. If the prosecutor considers that prosecution is merited then the case 
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will proceed to court where the independent court will determine guilt or innocence 
by due process where the accused is legally represented, if requested, in the context 
of procedural rules to ensure fair trial. The court is of course a public authority and is 
required to comply with the European Convention of Human Rights. So for example 
if the court was of the view that to convict would breach article 10 then it could not do 
so and would require to acquit. 
 
With regard to whether prosecutors are proportionate in their decision making I 
would refer the committee to the statistics on contraventions of section 1 of the Act to 
December 2012, 218 charges were reported to Procurators Fiscal. 18 [7%] are 
pending decision. 23 [11%] no proceedings were taken. 177 [82%] proceedings were 
raised. Of the cases which have concluded [64] 54 [84%] have resulted in conviction. 
Conviction in 43 of those cases was as a result of a plea of guilty and 11 were after 
trial. This in my view demonstrates that Procurators Fiscal are proportionate in the 
cases taken up and that the courts convict in a high proportion of cases taken up 
which is a validation of the judgement of Procurators Fiscal. 
 
There have been a number of important decisions by the Appeal court which are 
worthy of note by the committee. The first is the case of Maguire v PF Glasgow 
[2013 HCJAC 36] which is a case involving a charge of Breach of the Peace for 
wearing an offensive T-shirt at an Old Firm match. The charge was one of Breach of 
the Peace, the offence pre dated the Act coming into force. It was argued in the 
accused’s defence that the conviction was a breach of article 10 of the convention 
[freedom of expression] the accused being engaged in political protest. This was of 
course an argument expressed during the passage of the Bill. The Appeal court 
rejected that argument and in upholding the conviction stated, “The court does not 
consider that the appellant’s right of freedom of expression was in any way affected 
by his arrest and subsequent conviction. Even if the appellant does wish to engage 
in genuine protests, either in relation to Remembrance Day, the events of “Bloody 
Sunday” or about the proscription of the INLA, he has plenty of suitable opportunities 
in which to do so without intentionally provoking serious disturbance, including 
violence, in the community …” 
 
In Roberts v PF Paisley the court considered whether a football Banning Order 
imposed following conviction for singing a sectarian song at a football match at 
Easter Road was excessive. It was argued that the song sung in a segregated area 
where no one was offended by the song and no one who may be offended by the 
song was likely to hear it. The Appeal court, in refusing the Appeal stated: it seems 
to us that the sheriff was well entitled to make the order which she did. As she tells 
us in her report she considered the imposition of a banning order and took the view 
that shouting and singing songs including derogatory sectarian words and phrases 
contributes to the risk of violent anti-social or other disorderly behaviour. Actual 
violence or disorder is not a prerequisite for the imposition of such and orders and 
she considered that it was appropriate in all the circumstances that an exemplary 
order be imposed. Mr Allan argued on behalf of the appellant that the appellant’s 
conduct took place, he assured us, in a segregated crowd and it was unlikely that 
anyone who might be offended by the words would hear them. We do not consider 
that there is any force in that submission. The singing of sectarian songs is 
understandably a matter of concern to the courts, particularly at football games, and 
is the source of disorder and violence on occasions which have been given wide 
publicity. 
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With regard to my guidelines I keep these under review and will continue to do so. 
As you know I published the guidelines in draft during the passage of the Bill. I 
received no comments on them. This remains the case. I am of course happy to 
consider any suggested revisions to the guidelines (which are publically available) 
from whatever source. However I would make the point that the guidelines say 
nothing about policing which is entirely a matter for the Chief Constable. It would not 
be appropriate to amend the guidelines to include matters which are related to the 
policing of football matches. 
 
Finally, the committee will note the extraterritorial provisions in the Act which are not 
contained in Breach of the Peace of section 39 of the Criminal Justice and Licensing 
Act. These have been applied recently in relation to prosecutions arising out of the 
recent Berwick Rangers v Rangers match. As the cases are live it would be 
inappropriate to comment further. 
 
I hope this is of assistance to the Committee. 
 
Frank Mulholland QC 
Lord Advocate 
22 May 2013 
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Correspondence from the Minister for Community Safety and Legal Affairs on 

the Offensive Behaviour at Football and Threatening Communications 
(Scotland) Act 2012 

 
Thank you for your letter of 26 April about your Committee’s consideration of the Act 
at your meeting on 23 April, asking whether the Government has any plans at this 
stage to conduct an interim review of the operation of the Act. 
 
As your letter acknowledges, the Act requires that the Government reports to 
Parliament by 1 August 2015 on the operation of the Act’s offences over two full 
football seasons.  The Government fully intends to fulfil that obligation, and steps are 
already in hand to collect the evidence necessary to inform the report to Parliament.  
That process includes the commissioning of an independent evaluation of the 
offence of ‘offensive behaviour at regulated football matches’, under section 1 of the 
Act.   
 
As you are aware, the Government responded to concerns expressed by Parliament 
that an emergency Bill process did not provide sufficient time to consider this 
legislation and we extended the timetable for the Bill to enable full consideration of 
the issues.  In addition, we readily agreed to the suggestion in the Committee’s 
report on the Bill that it should contain express provision requiring the Government to 
report to Parliament on the operation of the legislation after it had been in operation 
for a sufficient length of time to evaluate the evidence of its impact. Furthermore, the 
Act makes specific provision for change to the nature of the offences, and the 
Government remains open to using those powers to make appropriate changes in 
response to consideration of the report to Parliament on the operation of the Act. 
 
I remain of the view that awaiting that evidence on the operation of the Act is the 
best course of action. However, I am pleased to inform you that the Government will 
publish next month the first annual statistics and analysis of the offences committed 
under the Act over the first year of its operation. 
 
I hope this response reassures your committee that the Government is taking proper 
measures to evaluate the operation of the Act in a way which will provide Parliament 
with a fully informed and considered report on the Act to meet our statutory 
obligations. 
 
Roseanna Cunningham 
Minister for Community Safety and Legal Affairs 
10 May 2013 
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Correspondence from the Chief Constable on the Offensive Behaviour at 

Football and Threatening Communications (Scotland) Act 2012 
 
I refer to your correspondence outlining your concerns about the policing of the 
Green Brigade, by officers of the former Strathclyde Police on Saturday 16 March 
2013. 
 
This incident has attracted attention, both in the media and amongst certain sections 
of football supporters who have been very vocal in expressing their criticism of Police 
Scotland in the media and on social networking sites. As a consequence, an internal 
review of our handling of the event from a Quality of Service perspective and a 
separate review into the specific Public Order tactics used on the day have been 
conducted. I am now in a position to fully respond to your letter. 
 
I believe it would be helpful if I supplied you with a brief overview of the Policing 
Operation. 
 
Saturday 16 March 2013 was a particularly busy day for the former Strathclyde 
Police and due to other ongoing protests involving the Scottish Defence League 
(SDL) and a counter event by Unite Against Fascism (UAF) there was a large scale 
public order policing operation in place within Glasgow city centre. The potential 
threat of disorder was assessed to be high and as a result, a proportionate number 
of police resources were deployed to facilitate peaceful protest and maximise the 
safety of the public in general. 
 
On Thursday 14 March the Green Brigade announced their intention to march from 
the Chrystal Bell Public House in the Gallowgate in Glasgow to Celtic Football Club 
at Parkhead. The Green Brigade did not have authority to hold a public procession 
as required by Section 62 of the Civil Government (Scotland) Act 1982 which 
requires the organisers to give at least 28 days’ notice and have approval from the 
local authority. Their intention to hold the procession was publicised through a 
variety of media over a period of time, however no formal approach by organisers 
was made to the police or to the local authority. It was therefore not a lawful 
demonstration. 
 
The march was publicised as a protest at the number of Celtic football fans who 
have been arrested and convicted for a variety of football related offences and are 
now subject of football banning orders and who are also banned by the club. 
 
At approximately 1pm a number of fans began to congregate in the Gallowgate area 
in and around the Chrystal Bell Public House and there was an initial police 
deployment of 4 police officers in the area. As information was received that a large 
group of people were now gathering, a secondary deployment of 25 officers, who 
were on standby for the other policing operations previously highlighted, was moved 
to the immediate vicinity and deployed on foot when it became clear that a group 
were about to set off as a march. 
 
As this stage it became clear that there were between 200-300 demonstrators 
intending to march and it was the intention of the senior police officer on the ground 
to facilitate this as a peaceful protest and allow the crowd to ‘march’ to Celtic 
Football Club, with the condition that the protestors remain on the pavement and 
thereby not compromise their own safety or the safety of other road users. Despite 
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repeated attempts to engage with members of the group, no organisers or leaders 
were identified and the officers were confronted with demonstrators who were 
actively avoiding negotiations with the police and clearly not responding to any of 
their instructions. The conciliatory offer of the police facilitating a peaceful protest 
was clearly not being accepted and consequently the demonstrators formed up 
across the width of the road, affecting both lanes of traffic, and began to march. 
 
The senior police officer on the ground was faced with a very large, non-compliant 
crowd, which was intent on disrupting vehicular and pedestrian traffic in the vicinity, 
with no means of contacting an organiser or leader to assist in following safety 
instructions. When an attempt was made to cordon off the road and prevent any 
further progress of the march, the officers were completely engulfed by an angry 
mob, many of whom were wearing hoods and had scarves obscuring their faces. 
 
Faced with this rapidly evolving situation, the senior police officer on the ground 
reasonably believed that the intentions of the group were not peaceful and that a 
safe environment could not be created to facilitate a ‘march’. The decision was then 
made to rapidly deploy further available resources from the other planned operations 
in the city to the Gallowgate in support of his officers who were now clearly being 
overwhelmed and being subjected to violent intimidation and aggressive tactics from 
the crowd. 
 
I fully accept that the crowd contained protestor who would have been intent on 
peacefully marching, however there were clearly large numbers of persons within the 
crowd who were intent on causing large scale disorder. In order to contain the 
situation and prevent further escalation, the tactical use of a box cordon was 
employed. This allowed for the movement of the crowd to be brought under control 
safely and then for the people within the cordon to be dispersed in fewer, more 
manageable numbers. This tactic was successfully deployed and the crowd was 
thereafter dispersed. 
 
The use of a box cordon is a recognised approved public order tactic. However, as 
part of the internal review of this incident the public order element was specifically 
reviewed by a senior officer with significant experience in public order policing. This 
officer had no prior involvement in this incident. He concluded that the public order 
tactic was both proportionate and appropriate in the circumstances, that it was 
implemented efficiently and professionally and that it remained in place for no longer 
than was reasonably necessary. 
 
I can confirm that 13 arrests were made as a direct result of the protest and ‘march’, 
resulting in 12 persons being reported to the Crown Office and Procurator Fiscal 
Service (COPFS) and a juvenile offender being reported to the Scottish Children’s 
Reporter. The offences libelled all relate to public disorder and include 7 persons 
charged with a Breach of the Peach and others changed with assaults on police and 
resisting arrest. In addition, enquiries are continuing to identify 7 persons who have 
been captures on CCTV committing various public order offences and it is 
anticipated that, following identification, they will also be reported to COPFS. 
Following this incident, I set up a dedicated team of specialist officers to investigate 
all related complaints about the police. As you will be aware we have formal 
processes and guidance in place which ensures that all such complaints are 
thoroughly investigated and are subject to a high level of scrutiny. Over the past 
month a detailed investigation has taken place and all persons who have engaged in 
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the complaints process have been interviewed and their allegations recorded and 
investigated. In addition, all available video and CCTV footage has been reviewed. 
 
The majority of complaints that we have received were made by e-mail to the former 
Strathclyde Police. Following receipt, the originator of each e-mail was contacted 
and asked to provide contact details in order that a member of the enquiry team 
could contact them to ascertain the specific nature of their complaint(s), whether they 
were a witness to the incident or had viewed footage of the march on social network 
sites or other media, and where relevant, to note statements and gather evidence. In 
many cases, despite repeated attempts, these potential witnesses have failed, or 
refused, to engage with the enquiry team. 
 
In total there have been 72 members of the public who have made complaints either 
directly to the police or via their MPs, MSPs and Local Councillors in relation to 
concerns they have about the policing of this incident. These concerns vary from 
complaints about police ‘heavy handedness’ to issues about wasting tax payers’ 
money. In the very large majority of cases the complaints that have been made are 
generic and relate to unspecified allegations of misconduct, against unspecified 
officers, mostly referring to video footage seen on television or on social media sites. 
Of these, 34 have refused to engage with the police beyond their initial e-mail, 
despite a number of attempts to contact them and 5 have withdrawn their complaint. 
Of the remaining 33 people who have complained, few were actually present at 
incident and correspondence has come from all over Scotland, and as far afield as 
the very South of England, and even Cyprus. Many of these people are not making 
specific complaints and merely wish to register their disapproval at the alleged 
treatment of Celtic fans. 
 
Six of the complainers have made specific allegations about the conduct of individual 
officers. I do not propose to discuss the details of each allegation but two complaints 
were recorded alleging assault by police officers. One of the complainers 
subsequently decided to withdraw her complaint and the other allegation has been 
fully investigated and a report has been submitted to the Crown Office and 
Procurator Fiscal Service. Whilst I am limited to what I can say at this stage, I can 
confirm with certainty that no person has alleged that they have been struck with a 
police baton. With regard to the 4 other complaints against individual officers, 3 
relate to complaints incivility and the other relates to excessive force, which was 
made by a member of the public who viewed one of the arrests on the media sit 
YouTube. 
 
I acknowledge that there has been strong condemnation in certain sections of the 
media and the public about what they believe was inappropriate behaviour by my 
officers, but I do not accept that this was the case. There have been various persons 
alleging that there is video footage of police assaults and ‘heavy handedness’ but the 
officers who have investigated these complaints have not found, or had provided to 
them, any evidence by video or otherwise of any police misconduct. 
 
For clarity, the Civic Government (Scotland) Act 1982 makes specific provision for 
processions of this type to ensure that the police and local authorities can prepare 
for and facilitate lawful protest, while at the same time ensuring the safety of the 
marchers and other members of the public. Regardless of the Green Brigade not 
having the required authorisation, it was decided that a peaceful protest would be 
facilitated and the police action on the day was a dynamic response to prevent 
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further escalation and disorder and thereby keeping the public safe from a rapidly 
evolving and potential harmful public order incident. 
 
I have attempted to provide an overall view of the events and investigation as it 
unfolded and hope that this may assist you and further inform members of the 
Justice Committee. 
 
It is my belief that when the outstanding criminal proceedings are concluded video 
footage available will allow both you and your constituents a more complete picture 
of the events that day and show that the actions of my officers were necessary, 
justified and proportionate. In the meantime I trust this is helpful. 
 
Chief Constable Stephen House 
Police Scotland 
21 May 2013 
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Correspondence from the Scottish Police Authority on the Offensive 

Behaviour at Football and Threatening Communications (Scotland) Act 2012 
 
Thank you for your letter of 26 April in the context of your consideration of the 
Offensive Behaviour at Football and Threatening Communications (Scotland) Act 
2012. In that letter the Committee requests further information relating to the policy 
underpinning police tactics to deal with situations such as that which arose in the 
Gallowgate, Glasgow on 16 March. You also wrote in similar terms to the Chief 
Constable. 
 
As your request relates to information on police considerations when deciding the 
appropriate tactics to deploy in a situation such as the one mentioned, I will leave it 
to the Chief Constable to inform the Committee on that in the first instance. 
 
I note the reference in your letter to the Justice Committee not seeking to intervene 
in the operational decisions of the police. There is no definition of what constitutes 
operational versus non-operational decisions within the new legislation. However, I 
regard your question to the Chief Constable as a legitimate part of the greater 
openness and enhanced scrutiny of all aspects of policing that the new legislative 
arrangements envisage and one within the parameters of what the SPA itself will 
operate within. 
 
As an Authority, it is appropriate for us to provide legitimate and constructive Board 
challenge on all police related matters and this includes such issues as the one you 
raise. We have an obligation and responsibility to promote and support continuous 
improvement in policing, and that cannot be done effectively without understanding 
how and why policing decisions are made. This is good governance, not intervention. 
 
You will wish to be aware that, in response to a question from an SPA member at the 
Authority meeting on 9 May, the Chief Constable provided an oral update on how he 
feels this legislation is working, including an explanation of the incident on 16 March. 
Members of the SPA Complaints and Conduct Committee also have a wide-ranging 
remit to look at the conduct of policing, even where a direct complaint may not have 
been lodged with the SPA. This Committee will meet formally for the first time later in 
May, its members have already given some consideration informally to the very 
issue that you have raised, and may choose to come back to it in due course. 
 
Although the Chief Constable spoke in public session yesterday, given the potential 
constraints that police commanders may feel in discussing in an open forum the 
tactics they use in certain situations, we would certainly give consideration to mode 
detailed scrutiny taking place in a private session lest it compromise future 
deployments and increase risks to the safety of both public and officers. This will no 
doubt also be an issue for the Justice Committee’s careful consideration once you 
have had an opportunity to digest the Chief Constable’s response. 
 
Clearly, we will ensure that any further consideration given by the SPA to the policing 
of this legislation is highlighted to the Committee to inform its ongoing consideration 
of this issue. 
 
Vic Emery 
Chair, Scottish Police Authority 
10 May 2013 
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